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Court of Appeals of the District of Columbia. 


No. 3781. 

Washington & Old Dominion Railway Company, a Corporation, 

Appellant, 

vs. 

Lillie M. Smith. 


a Supreme Court of the District of Columbia. 

At Law. 

No. 60126. 

Lillie M. Smith, Plaintiff, 
vs. 

Washington & Old Dominion Railway Company, a Corporation, 

Defendant. 

United States of America, 

District of Columbia , ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Declaration. 

Filed March 30, 1917. 

In the Supreme Court of the District of Columbia. 

At Law. 

No. 60126. 

Lillie M. Smith, Plaintiff, 
v. 

Washington & Old Dominion Railway Company, a Corporation, 

Defendant. 

The plaintiff, Lillie M. Smith, sues the defendant, Washington & 
Old Dominion Railway Company, a corporation, having an office 
and doing business in the District of Columbia, for that before and 
1—3781a 
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at the time of the committing of the grievances hereinafter men¬ 
tioned, the said defendant owned and operated a certain line of 
railway from 36th and M Street, Northwest, in the City of Washing¬ 
ton, District of Columbia, southerly across the Aqueduct Bridge to 
a certain place called Rosslyn, in the State of Virginia, and used on 
said railway a certain car for carrying passengers from the said place 
called Rosslyn across said Aqueduct Bridge to the northern terminus 
of said line of railway at 36th and M Streets, Northwest, in the City 
of Washington, District of Columbia, said car being known as a 
“bridge car,” and said defendant was a common carrier of passengers 
over said railway by means of said bridge car for hire and reward. 

That while the said defendant was such owner and operator of 
said railway and bridge car, and was such common carrier of pas¬ 
sengers as aforesaid, the said plaintiff, heretofore, to wit, on the 22nd 
day of June, 1914, at the special instance and request of the said 
defendant, at about the hour of, to wit, eleven o’clock A. M., 

2 became and was a passenger on said bridge car, which was 
then and there used by the said defendant for carrying 

passengers, to be safely carried by said defendant on a certain 
journey, to wit, from said Rosslyn, Virginia, to said 36th and M 
Streets, Northwest, in the City of Washington, District of Columbia, 
over the defendant’s said railway line for a certain fare and reward 
to the said defendant in that behalf paid. And the said defendant 
then and there received the said plaintiff as such passenger and there¬ 
upon it became and was the duty of the said defendant to use due 
and proper care that the plaintiff should be safely carried by the 
said defendant in said car over the said railway on her said journey 
from Rosslyn, Virginia, to its said terminus at 36th and M Streets, 
Northwest, Washington, D. C., as aforesaid. And it further became 
and was the duty of the said defendant and its agents, servants and 
employees operating said car, to use due and proper care in the 
management and operation of said car so as not to injure the 
plaintiff. 

Yet the said defendant not regarding its duty in said behalf, but 
wholly disregarding the same did not use due and proper care in the 
management and operation of said car so as not to injure the plain¬ 
tiff, but on the contrary the said defendant by its agents, servants 
and employes, so carelessly and negligently managed, operated and 
controlled the said car and its brakes, trolleys and equipment, that 
while the plaintiff, without any negligence on her part was upon the 
platform of said car after said car had stopped and was about to 
alight from the same to the ground, the conductor, agent and 
servant of said defendant, carelessly and negligently caused 

3 and permitted the brake on said car to become unwound and 
to fly back, thereby causing the handle of said brake to strike 

the plaintiff with great force and violence in the hack and side, 
knocking the plaintiff from her feet and rendering her for the time 
being unconscious, by means whereof the plaintiff’s back and spine 
became and were permanently and greatly hurt and injured, and by 
reason of said injury received as aforesaid the plaintiff’s lungs were 
permanently and greatly injured, and plaintiff by reason of said 
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injuries suffered many painful and dangerous hemorrhages from 
the lungs and plaintiff’s nervous system became and was shocked 
and impaired and plaintiff became and was a permanent sufferer 
from neurasthenia and from pains in the chest, back and side of her 
body, and the plaintiff was bruised and wounded, hurt and injured, 
both internally and externally, and also by means of the premises 
the plaintiff became and was sick, sore, lame and disordered and so 
continued for a long space of time, to wit, hitherto, and all of plain¬ 
tiff’s said injuries are permanent and have continued for a long 
space of time, to wit, hitherto, and will so continue to the end of 
her life, during all of which space of time the plaintiff suffered and 
will suffer great pain and anguish, and was prevented from transact¬ 
ing and attending to her business as housekeeper, and lost and was 
and will be deprived of divers great gains, profits and advantages 
winch she might and otherwise would have derived and acquired, 
and thereby also the plaintiff was obliged to pay and expend and did 
pay and expend divers sums of money amounting in the whole to a 
large sum of money, to wit, the sum of Five Hundred Dollars, in 
and about endeavoring to be cured of said hurts and injuries 
4 so received as aforesaid, to the damage of the plaintiff Twenty 
Thousand Dollars. 

Wherefore the plaintiff brings this suit and claims of the de¬ 
fendant the said sum of Twenty Thousand Dollars, besides costs. 

CRANDAL MACKEY, 

WM. C. ASHFORD, 

Attorneys for Plaintiff. 

Fiat. 

Let this be filed without prepayment of costs. 

J. HARRY COVINGTON, 

Chief Justice. 

Pleas. 

Filed April 19, 1917. 

******* 

Now comes the defendant Washington & Old Dominion Railway, 
and for pleas to the declaration filed in the above entitled cause says 
it is not guilty in manner and form as therein alleged. 

WILTON J. LAMBERT, 

Attorney for Defendant. 
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Joinder in Issue. 

Filed April 23, 1917. 

******* 

The plaintiff joins issue upon the plea of the defendant filed 
herein. 

CRANDAL MACKEY, 

WILLIAM C. ASHFORD, 

Attorneys for Plaintiff. 

5 Memorandum. 

May 4, 1921.—Verdict for Plaintiff for $2,500.00. 

Motion for New Trial. 

Filed May 9, 1921. 

******* 

Now comes the defendant, Washington & Old Dominion Railway, 
a corporation, and moves the court to set aside and vacate the verdict 
of the jury rendered herein on the 4th day of May, A. D. 1921, 
upon the following grounds: 

(1) The verdict is contrary to law. 

(2) The verdict is contrary to the evidence. 

(3) The verdict is contrary to the weight of the evidence. 

(4) Because of error committed in excluding testimony offered 
by the defendant. 

(5) Because of error committed in admitting testimony offered 
by the plaintiff over the objection of the defendant. 

(6) Because of error committed by the court in granting the 
prayers of the plaintiff. 

(7) Because of error committed by the court in refusing prayers 
of the defendant. 

WILTON J. LAMBERT, 
RUDOLPH H. YEATMAN, 

Attorneys for Defendant. 


To Mr. Crandal Mackey, 

Attorney for Plaintiff: 

Take notice that the aforegoing will be for hearing on the 13th 
day of May, A. D. 1921. 

WILTON J. LAMBERT, 
RUDOLPH H. YEATMAN, 

Attorneys for Defendant. 
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Service of copy of the aforegoing acknowledged this 9th 
day of May, A. D. 1921. 

* CRANDAL MACKEY, 

Attorney for Plaintiff. 


Supreme Court of the District of Columbia. 

Friday, June 10, 1921. 

Session resumed pursuant to adjournment, Mr. Chief Justice Mc¬ 
Coy presiding. 




i 


\ 


June 20, 1921.—Supersedeas Undertaking approved and filed. 
July 21, 1921.—Bill of Exceptions submitted. 

7 Supreme Court of the District of Columbia. 

Tuesday, January 10, 1922. 

Session resumed pursuant to adjournment, Mr. Justice Stafford 
presiding. 

% $ jfc $ $ 3|e J)c 

By McCoy, C. J. Signed Jany. 9th, 1922. 

The Court having on the 9th day of January, 1922, signed the 
bill of exceptions heretofore submitted in this cause, now orders the 
same of record as of the time of the noting thereof at the trial of 
said cause. 
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Assignment of Errors. 

Filed January 16, 1922. 

******* 

The Court erred: 

1. In permitting the witnesses, Smith, Trussed and Clark, to 
answer, over objection, the series of questions as to the condition 
of the hand-brake and as to other occasions when it flew back. 

2 In permitting the witness, Trussed, to answer questions as to 


cident, and also his conversation with Mr. Mackey. 

10. In granting plaintiff’s prayers, Nos. 2 and 3. 

11. In refusing to grant defendant’s prayer No. 1. 

12. In refusing to withdraw a juror or discharge the jury because 
of improper conduct of counsel for the plaintiff in addressing the 

jury. 

13,. In charging the jury that there was no evidence in the case 
in regard to negligence, except that if the dog was kicked far enough 
into the ratchet, it would hold etc. and that the jury was warranted 
in finding from the evidence that the dog disengaged itself from 
the ratchet and the handle of the brake flew around, that it was not 
kicked far enough to hold the brake. 

WILTON J. LAMBERT, 

Atorneys for Defendant. 
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9 Designation of Record. 

Filed January 16, 1922. 

******* 

The Clerk of the Court will include in the record on appeal in 
the above-entitled cause the following: 

1. Declaration. 

2. Defendant’s plea. 

3. Joinder of the issue. 

4. Verdict for plaintiff for $2,500. 

5. Motion for new trial. 

6. Motion for new trial overruled and judgment. 

7. Memo.: Appeal noted, supersedeas under taking fixed at $3,000. 

8. Memo.: Supersedeas undertaking filed and approved. 

9. Memo.: Bill of exceptions submitted June 21st, 1921. 

10. Memo.: Bill of exceptions settled and signed January 10. 
1922. 

11. Assignment of errors. 

12. This designation of record. 

WILTON J. LAMBERT, 

Attorney for Defendant. 

10 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 
to 9, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 60126 at Law, wherein 
Lillie M. Smith is Plaintiff and Washington & Old Dominion Rail¬ 
way Company, a corporation, is Defendant, as the same remains 
upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 30th day of January, 1922. 

[Seal of Supreme Court of the District of Columbia.] 

MORGAN H. BEACH, 

Clerk. 


K. M. H./E. W. 
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11 In the Supreme Court of the District of Columbia. 

At Law. 

No. 60126. 

Lillie M. Smith, Plaintiff, 
vs. 

Washington & Old Dominion Railway Company, a Corporation, 

Defendant. 

To Crandal Mackey, Esquire, 

Attorney for Plaintiff: 

Take notice that I will submit to Mr. Chief Justice McCoy sitting 
in Circuit or Criminal Court Number 1, for approval on the 21st 
day of July, 1921, at 10.00 o’clock, a. m., a bill of exceptions, a copy 
of which is attached hereto. You are invited to be present. 

WILTON J. LAMBERT, 

Attorney for Defendant. 

Sendee of the copy of the foregoing notice together with copy of 
proposed bill of exceptions acknowledged this 8" day of July, 1921. 

CRANDAL MACKEY, 

W. C. A., 

Attorney for Plaintiff. 

12 In the Supreme Court of the District of Columbia. 

At Law. 

No. 60126. 

Lillie M. Smith, Plaintiff, 
vs. 

Washington & Old Dominion Railway Company, a Corporation, 

_ Defendant. 

Bill of Exceptions. 

Be it remembered that at the trial of this case before Mr. Chief 
Justice McCoy and a jury the plaintiff called as a witness Harold F. 
Smith who testified that he was the son of the plaintiff; that at the 
time of the accident he was a conductor on the Washington & Old 
Dominion Railroad; that he was present when the accident happened 
and states that the accident happened as follows: he was standing on 
the platform and when the car came up saw his mother and went 
to help her off. She stepped out on the platform and was just about 
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to step off of the platform when this brake handle struck her under 
the shoulder, and she fell in his arms and he assisted her to a bench 
and stayed with her for half an hour; that the blow seemed to knock 
her out completely; that after staying with her at the station about 
half an hour he helped her to the Capital Traction car. 

The witness further testified that at that time he had a room in 
town; that he next saw his mother in about a week; that she was 
ill in bed at the time complaining of her back; that for nearly a 
year, up to the time he went to Detroit, Michigan, he saw her off 
and on; that she was quite weak all of the lime; that at the 

13 time he left she looked very ill and she fell off considerably. 

The witness further testified that he had run the car on 
which the accident happened off and on in the neighborhood of two 
and a half or three years; that it had a hand brake which was con¬ 
nected with a ratched on the floor, a ratchet and dog; that the hand 
brake throws the shoe against the wdieel and that the effect of releas¬ 
ing the key off the ratchet made it fly off with quite a bit of force; 
that the handle was made of brass about eighteen or twenty inches 
long and is fastened on the brake; that the brass knob was about 
four inches in diameter; that the position of that key with reference 
to the position of the foot that strikes it was such that it was possible 
for a person’s foot to strike that in stepping off; that when the brake 
struck his mother in the back the conductor, Mr. Norvell, was lean¬ 
ing out of the back window pulling down the trolleys; that the 
window on that car was back of the platform. 

The witness further testified that in order to keep the brake handle 
from flying back, if you want to keep it there you have got to kick 
the dog in place into the thing at the bottom; that on this occasion 
when his mother was struck by this brake she just stepped out of the 
door. She was on the platform, and had started to get off; she was 
about a foot from the dog; that he did not notice her holding to 
anything as she left the platform, but there was a rail there, 

14 a window screen; that when she was struck the lever struck 
her in the left side, and she fell forward into his arms; she 

could not walk but had to be assisted to her seat; that other people 
were getting on and off the car; there were people on the car with 
his mother getting off and on and some behind; some had just 
gotten off and the conductor was standing back against the back 
end of the car. 

On cross examination the witness, testified that on the day of the 
accident he had been working as an extra conductor and was wait¬ 
ing at the station at 36th and M Streets for an assignment; that the 
accident occurred about eleven o’clock; that when he first saw his 
mother on that occasion he was standing on the corner of the station 
and saw her sitting inside of the car; that the people in the car were 
all seated; that he got to the car before she got to the step; that some 
people preceeded her off of the car and passed him; and at that 
particular time some people behind got off after she got off. 

The witness further testified that the front of the car was not more 
than two feet from the stone wall built at the rear of the station; 
that the passengers were getting off on the west side, the side next 

2—3781a 
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to the station, so that in getting off she had to walk back towards the 
river on the station tracks; that his mother got off the end which was 
the rear of the car as it came into the station; that the con- 

15 ductor had his face out of the window, leaning out of the 
window, with his face towards the Acquiduct bridge and had 

his feet towards the entrance of the car; that the brake handle was 
fixed so that the man operating it could operate it with his right 
hand and so that it was to the right of the motorman and was be¬ 
tween the conductor where he was leaning out of this window and 
the door that the people were getting out at; that he was standing 
close to the step of the car with his hand on the rail; that he had no 
occasion to pay any particular attention to the key nor to the hand 
brake; nothing called his attention particularly to that part of the 
car and he did not have any occasion to rivet his attention on the 
conductors head and shoulders. 

The witness further testified that the motorman coming in wound 
up the brake enough to hold the car. In the meantime the con¬ 
ductor on the back end wound it up so that the man who was on 
the front end could let it off and in that way could hold the car; 
that was the usual way and was done on this occasion ; then the motor- 
man went around to the other end and stretched his tighter; is sure 
that was done that morning; 

Witness further testified that the passengers started to get off as 
soon as the car came in and some got off before you have it wound up; 
some of them got off long before his mother got off; and a good 
many of them had gotten off of the car before his mother got 
down to where he could take her hand; is practically certain the 
conductor was in that same position pulling the trolley down, but 
it was not until after he had finished setting the brake and 

16 dog, and was in the act of taking the trolley down that after 
his mother was hurt he did not call any ambulance or any¬ 
thing to take her away, or call any medical assistance; that he took 
her to Ballston, Virginia; did not take her home; his cousin, a 
woman, went with her, assisted her down town; that you reach 
Ballston, Virginia, on the Washington-Virginia Railroad; that his 
mother was on a trip and did not want to give up. 

The witness further testified that the next time he saw her after 
that was some time during the next week at home; that he next 
saw her some time the next week when she was in bed; that after 
that visit he saw her off and on as much as his duties would permit 
him, sometimes twice a week, sometimes once a week. 

The witness further testified that he left the company in December 
during the strike trouble in 1916; that he was working as an extra 
man all the time; that when he left the railroad company in 1916 
he went home and stayed there until June, coming back on a fur¬ 
lough in 1919. 

The witness further testified that he knew the motorman on that 
car that day, that he was Charley Gannt; that he died about a year 
ago. 

On redirect examination the witness testified that he saw the 
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conductor wind up the hand brake on the end next to Virginia, the 
end where the accident occurred. 

On recross examination the witness testified that he could not see 
the motorman at all except when he came in; that he did not 

17 see him winding up the front brake to control the front when 
he came in. 

Thereupon the witness was asked the following question by Mr. 
Mackey: 

“Q. Mr. Smith, in connection with your testimony that if the 
dog at the bottom of the broke was in-” 

To which question counsel for the defendant objected because there 
was nothing said in the declaration about defective appliances; but 
said objection was overruled, to which action of the Court in over¬ 
ruling said objection counsel for the defendant excepted, wdiich ex¬ 
ception was duly entered upon the minutes of the Court. Where¬ 
upon the following testimony was given: 

“The Court: In view of the situation, Mr. Mackey, you had better 
ask the question as though you were examining him in chief. 

“Mr. Mackey: I will. 

By Mr. Mackey: 

“Q. You are familiar with that hand brake? A. Yes, sir. 

“Q. What had to be done when you wanted it, to keep it locked 
in the ratchet, at the bottom, and keep it from flying loose? A. To 
keep it locked, from flying loose? 

“Q. Yes, to hold the brake. A. You would have to wind it up 
and kick the dog in position. 

“Q. Kick the lug in position? A. Yes, sir. 

“Q. After that then it w T ould remain all right? A. Some- 

18 times it would and sometimes it would not. 

“Q. Sometimes it would not? Now, have you previous 
to this time seen that hand brake fly loose when no one was touch¬ 
ing it? 

“Mr. Lambert : I object. I object to the question being asked in 
that form. 

By the Court: 

“Q,. You say, Mr. Smith, that that brake would fly back if the 
dog was kicked into the ratchet as far as it would go? A. I have 
seen it fly back when there was not a soul around it, I have seen it 
fly back. 

“Q. I know, but if the dog were kicked into the ratchet the full 
distance would it hold? A. Not always, because the notches on the 
dog are worn round, they are worn and not sharp as they should be. 

“Mr. Lambert: I desire to have this go in under my objection. 
T object to that and move that it be striken from the record/’ 
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The witness further testified that putting the dog in position 
under ordinary circumstances would keep the brake from flying 
loose; that the dog could be kicked into place with your foot. 

Thereupon the witness was asked the following question: 

“Q. Now, I asked the question if you had seen the brake handle 
fly back when no one was near, or on the step? A. Yes, sir. 

" “Q. And, I will follow that with a question as to when it was put 
in position then you saw it fly back?” 

19 To which question counsel for the defendant objected be¬ 
cause nothing was said in the declaration about defective 

appliances; but said objection was ovverruled, to which action of 
the Court in overruling said objection counsel for the defendant ex¬ 
cepted, which exception was duly entered upon the minutes of the 
Court. Whereupon the witness testified as follows: 

“The Court: I understand, and I understand that while he was 
in the employment of the road, before this accident happened, he 
had seen the brake fly back when noboby was touching it and that 
reaches the time from the time when he first saw that, I think he 
testified that he did remember having seen that condition. 

“Mr. Mackey: That is it exactly. Is that your testimony, Mr. 
Smith? 

“The Witness: Yes, sir. 

By Mr. Mackey: 

“Q, There has been no change in the condition? A. No, sir. 

On further recross examination the witness testified that he never 
gave this brake a thorough examination any more than he would 
any other; that he had not given it any special notice. 

The witness further testified that he had seen that brake unwind 
prior to the accident to his mother; had seen the car sent in for 
repairs, go in for repairs; that he had got nearer to it than to have 
his foot touch it in stepping off and sometimes in picking things up 
off of the floor; did not make a thorough examination; there 

20 was no other ra-chet or dog; it was a little bit of a thing; 
that this was not the only car he had seen go into the repair 

shop. 

On further redirect examination the witness testified that in size 
the dog was about four inches long and about an inch wide; he did 
not have any trouble in seeing it; saw no change in it from the time 
he first went into the employment of the road until the accident 
occurred. 

On further recross examination the witness testified that he was 
first employed as an extra man about the time this accident occurred. 

Counsel for the defendant moved to strike all of the testimony that 
was given under his objection by this witness, relative to similar 
incidents, and as to its unwinding, or anvthing relating to that 
from the record; but said motion was denied, to which action of the 
Court, in denying said motion counsel for the defendant excepted, 
which exception was duly entered upon the minutes of the Court. 
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Thereupon to further maintain the issues on his part joined, the 
plaintiff called as a witness Mrs. Bertha Bishop, who testified that 
she was on the car when Mrs. Smith suffered the accident, having 
gotten on it up at Ballston, getting on the bridge car which crossed 
the Aqueduct Bridge, and was in back of Mrs. Smith when the car 
stopped and Mrs. Smith was getting off in front of her; that just 
as Mrs. Smith stepped off the car that brake went around—the con¬ 
ductor was putting up the trolley, and just as she went to step 

21 off the brake hit her under the left shoulder; she was on the 
back end of the car and really did not step on the step when 

the thing hit her; that she and Mrs. Smith’s son helped Mrs. Smith 
to the seat and stayed there for half an hour; that Mrs. Smith left 
her son at 36 and M Street but was still suffering. 

The witness further testified that the next time she saw her after 
that was a good while. 

The witness further testified that she was a relative of Mrs. Smith’s 
deceased husband; that she next saw her a month, or three or four 
weeks from then until that; that Mrs. Smith had hemmorrhages 
and was confined to her bed; she continued to visit her every week 
or so, seeing her about every month after the accident; that prior to 
the accident she had good health, but since the accident she has 
been having that same trouble. 

On cross examination the witness testified that she had been a 
life-long friend of Mrs. Smith’s and on the day of the accident she 
got on the car to return from her place at Ballston; met Mrs. Smith 
coming to town and came back with her; cannot say how many 
people were in the car; nobody was with the witness but Mrs. Smith 
and the witness’ baby; that when they reached the terminal some 
passengers got out ahead of Mrs. Smith; Mrs. Smith was in front of 
her; that they went to the rear platform and she was right behind 
Mrs. Smith more than two or three inches from her, far enough for 
the handle not to hit her; that there was no one behind her, every¬ 
body else had gotten off but those two; that she had not noticed the 
brake at all before it struck Mrs. Smith nor paid any attention to it; 
that she did not notice the brake as she walked out on the plat- 

22 form, did not pay any attention to it; did not see it come off 
until it struck Mrs. Smith. 

The witness further testified that she had not seen Mrs. Smith’s 
son before she started to get off the car and first noticed him just 
when the brake came loose, when he came up and she just fell into 
his arms; that he came from the station right there; he was right at 
the car when she first saw him; that she did not accompany Mrs. 
Smith from the station; that she did not see Mr. Norvell wind the 
brake. 

Thereupon to further maintain the issues on her part joined, the 
plaintiff called as a witness Dr. Benjamin H. Swain, a physician, 
graduating from George Washington University, who had been en¬ 
gaged in the practice of medicine since 1907; that he first had oc¬ 
casion to treat Mrs. Smith the latter part of October, 1918 for in¬ 
fluenza; that since 1918 at the request of Mrs. Smith he examined 
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her about once in six weeks and found that she had pain on pressure 
over the left lung and through the back, under the shoulder blade; 
that an examination with the steth-scope showed to him that the right 
lung was normal but he found the left lung was not normal, showing 
some evidence of trouble. 

The witness further testified that the relation between the lung and 
the back is very close; that the distance from the outside skin until 
you touch the lung, from the back, under the left shoulder depends 
on the degree of fatness, probably an inch or an inch and a half, 

The Doctor further testified that the effect on the lung of 

23 a person forcibly struck in the back by a brake handle on a 
car unwinding suddenly would be ordinarily to produce some 

injuries to the lung, and that pain would be reflected to nearly all 
the lung tissue itself; that assuming the person receiving that injury 
had been in good health for 12 years previous to the injury, which 
was received in June, and that hemorrhages began to appear some 
time in September it would look very much as if the blow caused the 
hemmorrhages, but hemorrhages are caused by some breaking down 
of the tissue. 

24 The witness further testified that assuming the person re¬ 
ceiving the blow mentioned and that three months later the 

person had hemorrhages, the person in the meantime being confined 
to the house from the injury, he would say that the tissue of the 
lung had been weakened by the force of the blow; no doubt some 
exertion, over exertion would cause a breaking down; that the blood, 
of course, would either come up or stay in the lung, and be absorbed 
finally; that a blow of the kind mentioned, so far as the lung in¬ 
dividually is concerned, it would affect the lung more at that point 
because the lung is closer; that from October, 1918 he has noticed 
that she repeatedly has these attacks, apparently coming on after ex¬ 
ertion and she would have some fever and expectorate some little 
bloody mucous; that there would be pain under the shoulder blade in 
those cases. 

On cross examination the witness testified that he had been living 
in Virginia four years the first day of May, coming; that prior to that 
he had been practicing in Washington; that he never had been con¬ 
nected with any hospital except as a student; that he specialized more 
or less on kidneys. 

The witness further testified that the lung is very elastic and is 
situated inside the ribs; that he found no evidence of any breaking 
or broken rib on this lady, nor any evidence of any penetration of 
any rib; that the cause of the hemorrhage is the breaking down of 
tissue which can be caused by numerous things, by infection, by 
blows; on the lung those are the principle causes but there are a num¬ 
ber of different kinds of causes; it can be caused by tuber- 

25 culosis; there has to be some fracture of blood vessels caused 
by some cause to produce hemorrhage but that a broken 

blood vessel does not necessarily produce bleeding right away, but 
it depends upon the blood vessel and the size of the blood vessel, 
and the position; that he has not in his experience with Mrs. Smith 
seen what you call a hemorrhage; that he saw evidence of broken 
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down tissues; that there is a distinction between the blood from the 
gums and the lungs; that he did not make any analysis but looked 
at it, which he considered all that was necessary; that the lung in 
the hack, under the shoulder blade extends various distances in dif¬ 
ferent individuals; in some it will extend two or three inches; in this 
particular case it is hard to say where the exact point of the lung 
is; in front it is just about the seventh rib. 

The witness further testified that the first occasion of his seeing 
Mrs. Smith was when she had influenza in October, 1918, when she 
was ill a little over two weeks; that it was during the serious epidemic 
of influenza; that the only time when influenza is accompanied by 
evidences of bloody mucus is when it gets into the condition called 
pneumonic; that he has seen hut very little evidences of bloody mu¬ 
cus except when they go into pneumonia; that when she had the in¬ 
fluenza he did make an examination but did not have time at that 
time to make a thorough examination; that he had been treating her 
for influenza probably six months before he examined her for what 
she claimed happened in 1914, but cannot be sure of that; 

26 attended her for asthmatic conditions, bronchial—also this 
fever trouble. When she has fever it is generally brought on 

by over exertion;—almost invariably; and the attacks put her in bed 
from anywhere from four to six days and sometimes longer; never 
treated her for any female trouble, and Mrs. Smith never told him 
that she had been taken down suffering from female trouble. 

On redirect examination the witness testified that he did not know 
until recently that Mrs. Smith had any suit against the railway; that 
he has observed an effect on the nervous system in examining with 
regard to fever; that bronchitis is asthma, and asthma is considered 
to be a nervous affliction; it usually affects different parts of the body; 
that the effect of the blow complained of would be that of making 
one nervous; that he does not think there would be any way of get¬ 
ting away from it with a heavy blow such as he understood that to be 
then. 

Thereupon the witness was asked the following question: 

“Q. Now, then, what effect has the nervous condition on asthma, 
as the cause of asthma?” 

To which question counsel for the defendant objected because it 
relates to matter outside of the issue and is not relevant to the same; 
but said objection was overruled, to which action of the Court in 
overruling said objection counsel for the defendant excepted, which 
exception was duly entered on the minutes of the Court. Whereupon 
the Witness testified as follows: 

“A. Asthma is caused by nervousness.” 

Thereupon the witness was asked the following question: 

27 “In view then of the location of the heart with regard to 
the lungs, an injury like this to the lung would cause a ner¬ 
vous condition—to what do you attribute asthma?” 
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To which question counsel for the defendant objected because there 
is no claim for any action by reason of asthma; but said objection 
was overruled, to which action of the Court in overruling said objec¬ 
tion counsel for the defendant excepted, which exception was duly 
entered upon the minutes of the Court. Whereupon the witness 
testified as follows: 

“Q. First, Doctor, you testified that this was a nervous condition, 
this injury caused nervousness; later that you found asthma; that 
asthma is a nervous disease. Now, then, I ask the question whether 
that history, from that history, you would attribute the asthma to the 
blow?” 

To which question counsel for the defendant objected, which ob¬ 
jection was overruled, to which action of the Court in overruling 
said objection counsel for the defendant excepted, which exception 
was duly entered upon the minutes of the Court. 

Thereupon the witness answered as follows: 

“A. I should say it did.” 

28 On cross examination the witness testified that asthma came 
from the nervous system more so than from the effects of the 

heart or the kidneys; that his studies and experience would con¬ 
vince him that kidney trouble does not have anything approaching 
asthma connected with it; that he has read a few medical subjects, 
Osier, Hare, authorities on everything, on even the subject of diag¬ 
nosis; has heard of Cardiac asthma, has seen it and read of it; it 
means asthma of the heart ; that asthma may affect the heart only in, 
that it causes working of the heart to force the blood through the 
lungs that may be contracting by asthmatic conditions. 

Thereupon to further maintain the issues on her part joined, the 
plaintiff called as a witness Dr. Samuel S. Simpson, a physician of 
35 years’ experience in the practice of medicine, authorized to prac¬ 
tice" medicine under the laws of Virginia and residing at Manassas, 
Virginia; that he had occasion to treat the plaintiff for a disability on 
or about the 22nd day of June, 1914; that he had occasion to pre¬ 
viously treat Mrs. Smith, having attended her in confinement about 
a year or something previous to this time; that at that time he con¬ 
sidered that she had a very good physical condition; that he had 
no occasion to treat Mrs. Smith from the time of the birth of the child 
up until the 22nd day of June, 1914 when he treated her for an 
injury; when he was called to the house he found Mrs. Smith in bed 
suffering from an injury to the left side along the ribs, just below 
the shoulder blade, due, as he learned, to a blow; that he saw evidence 
of it in the contusion, and some swelling along the course of 

29 the ribs; that he treated her side; that she was suffering very 
acutely; she was very nervous; that his examination of the 

ribs of the plaintiff revealed that so far as the condition of the ribs 
was concerned there was not any displacement, but there seemed to be 
what you might call a moveable condition, due, he thought to be a 
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fracture, that is, not causing entire separation, but often making the 
jibs more moveable; did not tell Mrs. Smith there was any fracture; 
that following the injury she had an inflammatory condition of the 
pleura, that developed shortly after that, within a few days, and of 
course she had a temperature and all that rose from that, which 
lasted, I think, for about three weeks; that he treated Mrs. Smith 
during the time she remained in Ballston and he went up to see her 
a number of times at her place near Idylwood for what he believed 
to be the result of the injury; that as well as he remembers his 
visits continued off and on until about May, 1915 and that he has 
not treated her since; that he made a good many visits to her. 

The witness further testified that the effect of this injury on her 
physical condition was that she seemed to lose strength and got into 
an extremely nervous condition; she suffered all the time with the 
pain in her side and suffered a loss of appetite; she lost weight very 
much during that winter, and her condition when he last saw her 
in May had improved very little; her condition was bad; that the 
inflammation of the pleural cavaty was what you would call pleurisy 
and he treated her for that; that pleurisy is a painful trouble. 

30 The witness further testified that the plaintiff was at his 
office about a month ago when he made a slight examination 

and did not believe it (her condition) had been very much im¬ 
proved ; that he thinks her injuries are permanent. 

The witness further testified that he did not know that she spit any 
blood. “She may have told me that she did but I cannot say; I 
would not like to say.” 

On cross examination the witness testified that he studied medicine 
at the College of Physicians and Surgeons, in Baltimore, graduating 
in 1885, first practicing at Manassas, Virginia and continuing in 
practice there about 25 years, going from there to Clarendon, Vir¬ 
ginia where he practiced about seven or eight years when he moved 
to Hopewell and remained there for three years and a half; that his 
practice has been a general practice; that he was first called upon to 
attend Mrs. Smith some time in June, 1913; that at the time of the 
birth of her child he attended her off and on for two or three weeks; 
does not remember the date of the birth; does not remember the date 
he came there in 1914 after the accident, whether it was the 22nd 
or 23rd; that his examination of her that day revealed some bruises or 
contusions on the side of the rib, but no incisions or. cuts, or bleed¬ 
ing of any kind; that these contusions cleared up after a while, 

cleared up, so far as the evidences were concerned that you could see 
with the naked eye in about ten or twelve days. 

31 The witness further testified that he kept books, but be¬ 
cause his books got all scattered when he went to Hopewell 

he does not know that he now has any record of the calls he made; 
has made no effort to find them. 

The witness further testified that the extent of his examination 
upon the occasion he saw her at his office in Manassas was: “I did 
not remove her clothes. She was in a big hurry because when she 

3—3781a 
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arrived I was out. I might have gone a little more carefully into 
the case but she came up on the early morning train and she said 
it was very necessary that she get the next train back, and I was 
late coming into my office and 1 do not believe 1 had possibly over 
fifteen minutes for her to have a talk with me and get back to the 
station.” That the fifteen minutes was taken up in talking with 
her, that he simply assured himself that, according to his recollection, 
where the injury was located, and then she left; does not believe that 
he examined the condition of her lungs at that time; that between 
August, 1915, and the time a month ago that she came down to his 
office he had not even had a conversation with her; that he would 
not like to say from what she is now suffering because the examina¬ 
tion was made through her clothing, and that is a little while ago 
and it was made very hurriedly; that the bulk of what he knows 
about her since May 1915 is almost entirely gathered from con¬ 
versations with her when she was down at his office about a month 

On redirect examination the witness testified that he thinks he 
has records of persons treated seven years ago hut does not have 
them at hand; does not have case notes of the treatment of 
92 Mrs. Smith seven years ago; that he did not make a practice 
of keeping case notes. 

Thereupon the plaintiff, to further maintain the issues on her be¬ 
half joined, called as a witness Shaulter Vance Trussell, who 
testified that he worked for the Washington & Old Dominion Rail- 
wav Company in the years 1913 and 1914; that he has run bridge 
car No. 9, and has run it up as far as Cherrydale. The witness said 
he had heard talk about the accident to Mrs. Smith but did not see 
the accident; that prior to that time he ran the car in about 1910 
and worked there until about two years ago, maybe up to about a 
year ago, up to about 1920; that he ran the car off and on, not 
regularly; he might have run it in the month that Mrs. Smith gol 
hurt ; he could not sav for sure. 

The witness further testified that the brake on the car was a hand 
brake, it wound up and had a ra-chet with a dog that held the car 
when you pulled your brake up and kicked the dog out and held it 
in that position, and when — wanted to let it loose, you kicked the dog 
out and let it loose; it would keep the brake so, and after you wound 
the brake up you kicked the dog and it would keep the brake from 
kicking back, if you put it in, in the proper wav. 

Thereupon the witness was asked the following question: 

“Q, What, effect had it if you did not kick the dog far enough?” 

To which question counsel for the defendant objected because 
plaintiff had not alleged a defective appliance, but said objection 
was overruled, to which action of the Court in overruling said 
33 objection counsel for the defendant excepted, which excep¬ 
tion was duly entered upon the minutes of the Court. Where¬ 
upon the witness testified as follows: 
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“The Witness: If you do not kick that in far enough it was liable 
to slip off.” 

Thereupon the witness was asked the following question: 

“Q. I will ask you if during the time you operated this car in 1913 
and 1914, you had occasion to observe what it did at times when 
the dog was not kicked in far enough?” 

To which question counsel for the defendant objected because 
plaintiff had not alleged a defective appliance; but said objection was 
overruled, to which action of the Court in overruling said objection 
counsel for the defendant excepted, which exception was duly en¬ 
tered upon the minues of the Court. Whereupon the witness testified 
as follows: 

“The Witness: I have seen the brake slip if you do not kick the 
dog in the proper way, that is, get it in proper position and it hap¬ 
pened to he on the edge, it would slip off. I have had it do that 
on me.” 

Thereupon counsel for the defendant moved to strike out the 
testimony; but said motion was denied, to which action of the Court 
in denying said motion counsel for the defendant excepted, which ex¬ 
ception was duly entered upon the minutes of the Court. 

Thereupon the witness was asked the following question: 

“Q. Was there any change made in the condition of that dog and 
brake during the years 1913 and 1914?” 

To which question counsel for the defendant objected because 
plaintiff had not alleged a defective appliance; but said objection was 
overruled, to which action of the Court in overruling said 
34 f objection counsel for the defendant excepted, which excep¬ 
tion was duly entered upon the minutes of the Court. Where¬ 
upon the witness answered as follows: 

“A. No, sir, not that I know of; there has never been any change 
in that car.” 

On cross examination the witness testified that he was there first 
about 1910 and remained until perhaps a year and a half ago; that 
he thinks he was a regular man in June, 1914; thinks he had a 
regular run, thinks he ran the middle of the day on this particular 
car, about a couple of hours; that when he first went to work for 
the company he went to work in the shops, and worked there through 
about six months; that he does not know of having anything to do 
with the shops in 1914; never had any particular work to do on this 
particular car in relation to repairs or anything like that and did not 
know anything about what repairs were made on it. 

Thereupon the plaintiff to further maintain the issues in her 
behalf joined called Wilton J. Lambert as a witness who testified 
that he had a paper dated June 22nd, 1914, being a report of Mr. 
B. W. Novell, the conductor of this car, signed by him and addressed 
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Mr. La Hue, General Manager of the Washington & Old Dominion 
Railway. Whereupon said paper was offered in evidence as plain¬ 
tiff’s exhibit No. 1, and reads as follows: 

“Mr. La Hue, G. M. 

'8ir : 

“About 10.20 a. m. on the above date after stopping in the termi¬ 
nal and applying hand brake on bridge car there was a lady 

35 alignting from my ear who got struck by the hand brake. 
She was either struck in the side or on the arm. I do not 

think she was hurt seriously because the brake was not on very tight. 
Therefore it did not strike her with much force. At least, she 
said she was not hurt very bad. I think that she or some other pas¬ 
sengers kicked the brake releasing the brake. I could not see how 
it happened, because 1 was pulling down my trolley. Her name is’ 
Mrs. Lillie M. Smith, address Clarendon, Virginia. I do not believe 
there was any witnesses to the accident. 

Respectfully, 

B. W. NOVELL.’’ 

Thereupon to further maintain the issues on her part joined, 
the plaintiff called as a witness Robert S. Clark who testified that 
he worked for the Washington & Old Dominion Railway Company 
from about September, 1912, to about August, 1919, and was work¬ 
ing for the railroad June 22nd, 1914; that he was familiar with 
Bridge car No. 9, worked on it as conductor; that when he would 
come in from Virginia with Virginia passengers they would get 
oft' the rear and sometimes the front end, most of them would get 
oft' the south end near the Aqueduct Bridge; that he worked on the 
Bridge car some in 1913 and part of 1914; is pretty sure he op¬ 
erated it in the spring of 1914; that he did not see the accident to 
Mrs. Smith; that he thinks the run was slipped up and a day man 
worked sometime in the morning; that he thinks at that time he was 
probably working part nights and early morning and late at night. 

Thereupon the witness was asked the following question: 

“Q. In the operation of the brakes on that car what was 

36 the method used to hold the brakes after they were wound 
up?” 

To which question counsel for the defendant objected; because 
plaintiff had not alleged a defective appliance; but said objection 
was overruled, to which action of the Court in overruling said ob¬ 
jection counsel for the defendant excepted, which exception was 
duly entered upon the minutes of the Court. Whereupon the wit¬ 
ness testified as follows: 

“A. The motorman, he would stop the car, and then the con¬ 
ductor would wind the brake around and dog it at the other end.” 

The witness further testified that by the expression “dog it,” he 
meant he would wind it up and the dog he operates with his foot. 
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push the dog, and after you push it around and wind it as tight as 
you want, you put that dog in and it would go in and hold the 
brakes. 

Thereupon the witness was asked the following question: 

“Q. What was the effect if that dog was not kicked entirely up 
in place?” 

To which question counsel for the defendant objected on the 
ground that plaintiff had not alleged a defective appliance; but said 
objection was overruled, to which action of the Court in overruling 
said objection, counsel for the defendant excepted, which exception 
was duly entered upon the minutes of the Court. Whereupon the 
witness testified as follows: 

“A. Well, at different times it would not slip; at other times you 
would find it was slipping. At times you would find it out and in 
dogging it you would be careful to push it in.” 

37 The witness further testified that the effect of the dog slip¬ 
ping if you were away from it would be that it would wind 

back and fly back. 

Thereupon the witness was asked the following question: 

“Q. I will ask you, subject to objection, if you had ever seen — 
after it had l>een dogged during this period, in 1913 and 1914, fly 
back when you were near it?” 

To which question counsel for the defendant objected on the 
ground that plaintiff had not alleged a defective appliance; but said 
objection was overruled, to which action of the Court in overruling 
said objection counsel for the defendant excepted, which exception 
was duly entered upon the minutes of the Court. W hereupon the 
witness testified as follows: 

“The Witness: Yes, sir, I have had it to fly off myself.” 

To which answer of the witness counsel for the defendant ob¬ 
jected on the ground that it was not responsive to the question; 
but said objection was overruled, to which action of the Court in 
overruling said objection counsel of the defendant excepted, which 
exception was duly entered upon the minutes of the Court. 

Thereupon to further maintain the issues on her part joined the 
plaintiff testified that on June 22nd, 1914 she resided in Ballston, 
Virginia, that she was then married and her husband was living; 
that she w r as 39 years old w T hen the accident happened and hei 
baby was about 18 months old; that she came across the Aqueduct 
Bridge that day on a car of the Washington & Old Dominion 

38 Railway; that the conductor on the car was Mr. Novell whom 
she just knew well enough to speak to, her husband had in¬ 
troduced her; that she paid her fare on the car and Mr Novell col¬ 
lected her fare; that the car was right full of passengers, butit was 
not packed. Everybody tvas seated; when she got to the District 
end of the bridge a few passengers got out at the front end of the 
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car, most of them got off the hack; that most of the passengers had 
gotten oft' the car before she did; there were a few of them hack of 
her; Mrs. Bishop was right next to her. 

The witness further testified that she was sitting near the back of 
the car on the side next to the Capitol 'Traction; that when she 
stai ted to get oft 4 “the conductor had just wound the brake and was 
just about to put the trolley up when I stepped out, and just as I 
stepped on the platform the brake fiew and struck me right in the 
back”; that the conductor had let go of it when it hit her; that it 
was a very severe blow; “it knocked the breath out of me. For half 
an hour I could hardly get mV breath at all. My son was right 
there and caught me as 1 fell from the car and helped me over to 
the l>eneh where 1 got a seat, and I stayed there half an hour or 
more just gasping for my breath”; that she stayed there until she 
felt aide to get up; that she met her husband right at the depot 
there; that he came in while she was sitting there, and then she was 
to go on to the city; that her son helped her to the Capitol Traction 
car and that she met her husband at 12th street and there he gave 
her the money; that she went right home from 12th Street; 

39 that when she got home she was feeling mighty had and sent 
for the doctor and had Dr. Simpson there that day; that he 

treated her all that fall and the next summer before he went away. 

The witness further testified that she weighed about 120 pounds 
when she was hurt and fell off to 98 and stayed that weight until 
last summer; that she now weighs about 113; that it has interfered 
with her whole life; it has just kept her from doing any work; that 
she is not able to do house work at any time; that she has done 
a very little house work since she was injured; sometimes she tries to 
sweep and do things like that but it gives her a pain in there (indi¬ 
cating) and causes such a shortness of breath that she just has to stop 
and is never able to do any washing or heavy work or anything like 
that; that she just does a litle light work that she can around the 
house but nothing that is hard. 

The witness further testified that she had not been sick for about 
12 years before this accident and had not had a doctor until the time 
her baby was born; that following the accident she had hemorrhages 
and began to spit blood right soon after the accident, in a month 
or three weeks and then about three months after that she had a 
bad hemorrhage and she spit blood off and on during that time and 
all through that winter; that these hemorrhages have not entirely 
ceased; that she has slight hemorrhages of blood, spits blood for two 
or three weeks, or four; that she never had tuberculosis or consump¬ 
tion; that she had herself examined to see if there was any 

40 indication of consumption by Dr. J. W. Cox of Clarendon. 
Virginia, about two months ago. 

Thereupon the witness was asked the following question: 

“Q. Has there been any improvement in your health since you 
got this injury?” 

To which question counsel for the defendant objected; but said 
objection was overruled, to which action of the Court in overruling 
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said objection counsel for the defendant excepted, which exception 
was duly entered upon the minutes of the Court. W hereupon the 
witness answered as follows: 

“A. No, sir, my health has not improved. ” 

The witness further testified that the next person to treat her after 
Dr. Simpson left was Dr. Sutton, two or three times; that she was 
next treated by Dr. B. II. Swain who has been treating her lor 
nearly three years, and is treating her at the present time. 

The witness further testified that the effect of this has been to 
make her very nervous; “I have such nervous spells that I cannot 
sleep at night scarcely, and I am so nervous that I cannot do my 
work or anything;” that her nights are very sleepless; she does not 
rest at all at night; that previous to this she did not have any ner¬ 
vous trouble or loss of sleep; that early in the morning she suffers 

worst. 

On cross-examination the witness testified that on this particular 
morning when she came in Mrs. Bishop came in on the car w ith 
her; that she had been out to her house and left her house with 
her and they both came in on the car together; that she was sitting 
near the back of the car, near the back door and was about 
41 two or three feet from the door; that there were two or three 
people sitting between her and the door; that she waited until 
the car stopped before she got up, and then followed the people 
out; that ten or twelve people got off in front of her; that there 
was more got off' in front of her than there was in back; that the 
conductor had not long wound the brake when she started to get 
off and he was then pulling down the trolley; that there was noth¬ 
ing unusual happened to attract her attention at all prior to this <k - 
cident; the car stopped in the regular way; that she had been there 
in the car numbers of times; that she was geting out in the regular 
w T ay; that she had seen the conductor handle the trolley the way lie 
was handling it many times before; that she went right on out in 
the usual way; that she was just close enough to this brake to get 
hit, but does not know’ how’ many inches it was; that she supposes 
she w r as three or four inches from it, maybe a little closer ; that it hit 
her right under the left shoulder and that the first she knew she 
felt the blow, but did not see the brake start; there was nothing in 
front of her to indicate that the brake was going to move and she 
had no idea that the brake was released, however it was released, 
until something struck her in the back when she was just, on the top 
step just about to go down wdien the brake flew by and hit her; that 
she had just passed the brake rod, the rod that runs up to the wheel 
that the brake is on, and in passing that rod she was within two or 
three inches of it; that she had hold of the ro n on the side of the 
car with her right hand; that Dr. Simpson, the doctor who 
42 attended her first never sent her a bill for his visit; that Dr. 

Richard N. Sutton, of Clarendon, was the next doctor to treat 
her; that she saw him once or twice; that it was at least a year after 
Dr Sutton had gone away to Hopewell; that she never had any 
other doctor but Dr. Swain, who has been attending her every since; 
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that she had a bill from Dr. Swain; that the first bill he sent was 
$10.00; that he never sent her a bill except the one for $10.00; that 
she sent sputum to I)r. Cox by Dr. Swain for examination but she 
never herself consulted Dr. Cox. 

The witness further testified that at the time of this accident her 
son was working with the company. 

Thereupon the witness was asked the following question: 

‘*Q. Is it not a fact that you were asked your address by an agent 
of the railway, by Mr. Norvell, and that you gave your address as 
Clarendon, Virginia?” 

To which question counsel for the plaintiff objected because Mr. 
Nor veil’s report said she gave her address as Ballston, Virginia, and 
that went in by consent; said objection was sustained, to which action 
of the Court in sustaining said objection counsel for the defendant 
excepted, which exception was duly entered upon the minutes of the 
Court. 

Thereupon the witness further testified that the railroad company 
sent a doctor to see her; that the first time he came she refused to al¬ 
low him to make an examination, but he came back the second time 
and made an examination; that she thinks the first time she refused 
it was in 1918, after she had filed her suit; that she refused because 
she was told by Mr. Mackey that she did not need to have the 

43 examination, that it was not necessary ; that she thinks Dr. 
Gannon was the physician who called on her on that occasion 

when she refused under advice of counsel to have an examination; 
that Mr. Mackey printed for her the letter she handed to Dr. Gannon 
at the time she refused to allow him to examine her ; that Dr. Gannon 
called on her again about a month after the first occasion when she 
let him make a thorough examination of her body; that she stripped; 
that she does not know what caused her to change her mind between 
April 27th and May 26th, 1917; that she had not seen Mr. Mackey in 
the meantime; she did not see him very 7 often; that she had not 
been in communication with him; that she did not communicate to 
the railroad that she had changed her mind; that she did not make 
any appointment with Dr. Gannon in May, 1917, before the day the 
examination was made and did not know whether he would come 
back any more or not; that in January, 1921, Mr. Mackey did not 
tell her that the railroad company desired to have her medical ex¬ 
amination brought down to date and they wanted the doctor to see 
her again. 

The witness further testified that when she left 36 and M Streets 
on the day of the accident nobody accompanied her down town; that 
her son helped her to the car and she went as far as 12th street; 
that her husband had been there and she talked to him and he went 
on before her, not waiting for her, but preceding her a short time, 
about twenty minutes, or half an hour; that she went down on the 
Capitol Traction line as far as 12th Street and got off at the Wash¬ 
ington & Virginia station at 12th Street, proceeding no 

44 farther; that she thinks she reached the Washington & Vir¬ 
ginia station about half past twelve; that she does not know 
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exactly the time; that there was nobody there that she knew, only 
her son, and then without meeting anybody there she proceeded 
home; that when she got home she saw her oldest daughter who was 
home, and the children were all home; that she went to bed that 
evening, went to bed about two o’clock and sent for the doctor, who 
came that same evening; that she got up the next day; that she got 
up and went down for quite a while, just around the house; that 
she did not go out at all that day and does not remember whether 
she got up the next day or not; that she was up and about the house; 
that she went to bed in September; that she had been up and had 
to go back; that when she went to bed in September she was in bed 
all that winter; that she got up in the spring and got around the 
house but did not go out; that she was not able to leave the house 
for a year; that after the accident when she was up and around the 
house she did not go out; that she moved to Ballston after the acci¬ 
dent, in September or October, that she does not know exactly the 
date and moved to Falls Church, and from that time on she was 
ill; that she was ill when she moved; that she was too sick to move, 
but moved out to a farm—it was not exactly a farm, it was a large 
place at Falls Church and then she went to bed when she got there; 
that it was three months before she moved that she was able to come 
out again; that during those two or three months she did not go out 
of the house at all until she moved; that after she moved she 
45 did not go out, but was bed-ridden the whole winter. 

The witness further testified that at the time of this ac¬ 
cident her household was composed of her three daughters, one age 
28 years, one 20 years, and the other 22, and three smaller children. 

On redirect examination the witness testified that Dr. Gannon was 
at the house over an hour or more when he examined her in June, 
1917; that she did not deny him any opportunity to examine her 
thoroughly. 

On recross examination the witness testified that she had nine 
children living at the time of the accident, and had had one that 

was still born. . . 

On further redirect examination witness testified that at the time 
of the accident she had four sons living, one grown son; one who 
was killed was living with her at that time; her eldest son was in 
France; at the time of the accident he was home, living in town 
and not with her. 

On further recross examination witness testified that at the time 
of the accident nobody but her daughters were living with her. 

Thereupon to further maintain the issues on her part joined, the 
plaintiff called as a witness Mrs. Minnie L. James, who testified that 
she was 30 years old and was the daughter of the plaintiff; that she 
was living at home at the time the plaintiff was injured in 1914, 
and nursed her at home; that she looked at her back and saw that 
it was swollen, and it was red, and she w r as complaining of being- 
in great pain; that she bathed it in some hot water until the doctor 
came and then he attended to it; that after that, off and on until 
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just about the last three years she treated her mother with home 
remedies. 

46 The witness further testified that previous to this injury 
her mother’s health was good; that she had never known her 

to he siek except when she had confinement cases; that the general 
condition of her mother’s health since that injury is very poor; 
that up to three years ago her mother was not able to do any work 
following this injury; that at that time the family was comprised 
of her brothers, the one that was killed in the army and her father, 
and her other brother, and her two younger sisters Mildred and 
llazel. 

On cross examination witness testified that at the time of the 
accident she was living with her mother; that her mother got back 
that day in the afternoon between noon and five in the evening, 
but she could not say the exact time; that she was not able to do 
anything after she got home and went to bed that evening; that she 
got up the next day but she laid down again, off and on, the next 
day; that the house that she lived in was two stories high and her 
mother had to come down and go up one flight of stairs as she slept 
upstairs; that she did this for several days afterwards; that it was 
a month before she was able to go out anywhere and then she did 
not go any further than Georgetown; that she moved in the fall 
after June 14. That she could not state how many times her mother 
had been down to Georgetown between June and the time she 
moved, but she knew it was not many times, not over eight or ten 
times anyway. 

Thereupon to further maintain the issued on her part joined, the 
plaintiff' recalled as a witness Wilton J. Lambert who 

47 identified his signature to a letter dated January 27, 1921 ; 
that although it bears his siganture he has no recollection of 

it. 

The witness identified the signature of Mr. George B. Frazer to a 
letter dated April 26, 1917, and testified that he thought Mr. Frazier 
at that time was claim agent of the railroad company; and also 
identified Mr. Frazier’s signature to a letter dated May 10, 1917. 

Thereupon to further maintain the issues on her part joined, the 
plaintiff called as a witness Crandal Mackey who testified that: 

“The letter of April 26, 1917, contains the first request for an 
examination by Mr. Frazier, and is signed “George B. Frazier,” and 
I have seen him write and I know his signature. This letter dated 
April 30 is in reply to that, on a yellow sheet. The letter dated 
May 10, 1917, is signed by Mr. Frazier, and the letter on the yellow 
sheet dated May 16, 1917, is my reply to that. Another dated 
January 27, 1921, is signed by Wilton J. Lambert, and the letter of 
January 28, 1921, is in reply to that.” 

This is the substance of all the evidence offered on behalf of 
the plaintiff in chief. 
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48 Thereupon the defendant, to maintain the issues on its 
part joined called as a witness Dr. William B. Tewksbury 

who testified that he has been a practicing physician in the District 
of Columbia since 1908, having graduated from the George Wash¬ 
ington University; that his work has been specializing in diseases of 
the lungs, having had charge of the tuberculosis hospital in 1908 
and 1909, when he was resident physician, and he was then in 
Virginia for two years in charge of the State Sanatorium and then 
returned to Washington and was in charge of the tuberculosis hospital 
from 1911 to 1918; that he had charge of the Health Department 
clinic for over three years, which is a public clinic for lung dis¬ 
eases, and he has been teaching in both the Georgetown and George 
Washington medical schools diseases of the chest, and has had 
rather a large private practice with patients for lung diseases for the 
past ten years having examined and treated during the course of his 
practice of medicine over 6,000 cases; that the number of cases he 
averages daily now, including his hospital work and clinic work 
is between a hundred and a hundred and twenty-five. 

The witness further testified that the lungs are protected first by 
the muscles and then by the ribs and then by a little space called 
the pleural sac between the two layers of the pleura; that the lungs 
are in a partial vacuum and they are protected to some extent on that 
account; that the protection to the lungs in the back is the same 
around the entire lung; that he has seen several cases where there 
was trouble from blows or traumatism in which there were 

49 fractured ribs but he has never seen a case in which there 
was trouble from a blow without a fracture; that if there were 

an injury to the lung he would expect to get a discharge of blood 
almost immediately; that if there was an injury to the lung blood 
would be brought up certainly within a few hours if not im¬ 
mediately; that a blow from a brake-handle in the back, on the left 
side a little below the shoulder blade, resulting in a bruise to the back 
but no fracture of the ribs or penetration of the lung would not 
produce any injury to the lung itself. 

The witness further testified that in case there were an injury to 
the lung it would be due to the pressure of a broken rib on the lung 
or to the penetration of the lung by a broken rib. “And we might 
have, therefore, one of several conditions. We might have simply 
a slight hemorrhage from the lung and we might have what is 
called a spontaneous pneumothorax, that is the air from the lungs 
might escape into the pleural sac and cause that lung to collapse, 
and we might have pneumonia following;” that that is known as 
traumatic pneumonia and this would be the immediate effect which 
could be observed as the result of that type of injury; that usually 
if you have a slight hemorrhage immediately in those cases they 
heal up promptly; that if they do not heal up promptly they may be 
followed bv pneumonia, and they may be followed by pneumothorax, 
or by pleurisy which is an inflammation of the sac surrounding 
f>0 ,he lung, not of the lung itself, but of the sac surrounding the 
lung which is a condition which will clear up within from 
two or four weeks as a rule.” 
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The witness further testified that modern students of asthma coil 
sider that there is just one form of asthma; that the chief predis¬ 
posing cause of asthma is an inherited predisposition to it; that the 
injury sustained is not the cause of asthma and that an asthmatic 
condition developed four or five years after the injury could not 
in any way lx? caused by the blow on the hack. 

The witness further testified that he would expect pleurisy to 
develop if at all, after a blow on the back over the area indicated, 
immediately; that if pleurisy did develop the usual course of pleurisy 
is from two to four weeks unless it is tubercular pleurisy; that if it 
is a tubercular pleurisy it lasts much longer; that tubercular pleui •isy 
follows tuberculosis of the lungs in a vast majority of cases; that 
the causes of pulmonary hemorrhage, the chief cause is tul>erculosis; 
“that other causes are cancer of the lungs, syphilis of the lungs, 
streptothrix infection of the lungs, a fungus growth, bronchial 
pneumonia, pu-cture wounds of the lungs, external, outside. Those 
cover practically all of the causes, the accepted causes for hemorrhage 
of the lungs.” 

The witness further testified that he remembered the epi- 

51 demic of influenza of 1918 when he had occasion to treat pa¬ 
tients for influenza; that influenza alone would not cause him 

to look for blood in the sputum. 

On cross examination the witness testified that he charged for 
testifying according to the time he was away from office; that he 
does not recall testifying for any railroad before. 

The witness further testified that the purpose of the lungs is to 
oxidate the blood chiefly, and it also eliminates toxin in the blood; 
that if the lung function is impaired the combustion taking place 
when the carbon in the blood comes in contact with the oxygen 
is also impaired; that it might or might not leave in the blood a 
toxic condition; that the bowels and kidneys and sweat glands take 
uj) the work of the lungs and relieve the blood of the superfluous 
carbon; that in about fifty per cent of the cases of diseases of thq 
lungs or tuberculosis the digestive functions were disturbed; that 
if a person had been in good health for 12 years before receiving an 
injury such as the plaintiff in this case received, which was followed 
by continuous bad health, he would not necessarily attribute the 
bad health to the injury; the witness further testified that that bad 
health might be caused by any numl>er of infections; it may be a 
coincidence; that the fact he was hit in the back would not neces¬ 
sarily have anything to do with the fact that she had to remain in 
the house for about ten months and was in bed about six months; 
that because in such a case the injured person developed 

52 asthma four or five years after the injury he would not think 
the asthma had any relation to the injury to the lung. 

The witness further testified that asthma is a nervous contraction 
of the bronchial tubes; that there is no sense of pain inside of the 
lungs; that the nerve connecting immediately with the nerves inside 
the lungs is the pneumogastric nerve; that the sensor nerves do not 
react and open in the lungs; that he never saw nor read of an in¬ 
flammation of the nerves somewhere else affecting the nerves of the 
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lungs; that all of the .sense of pain to the lungs under an aggra¬ 
vated condition of the nerves at the back under the shoulder blade, 
the nerves of the lungs, is at the pleura, outside; that if the pneu- 
magastric nerve was affected the sensation should be carried into 
the bronchial tubes. 

The witness further testified that he knows absolutelv nothing 
about this lady at all. 

On redirect examination the witness testified that combustion is 
at the air sac of the lungs. 

Thereupon the witness was asked the following question: 

“Q. Doctor, had you ever heard of this case of Mrs. Smith, or did 
you have any connection with the defendant in this case until the 
representative of the railroad called on you and asked you whether 
or not it was physically possible for the injuries claimed to have 
been sustained by Mrs. Smith to have resulted from an accident of 
this kind?” 


To which question counsel for the plaintiff objected 
53 because the witness had answered that he knew nothing in 
the world about it; but said objection was sustained, to which 
action of the Court in sustaining said objection, counsel for the 
defendant excepted, which exception was duly entered upon the 
minutes of the Court. 


Thereupon, the defendant further to maintain the issues on its 
part joined called as a witness George B. Fraser, who testified that 
in 1917 he was connected with the Washington & Old Dominion 
Railway Company in the capacity of claim agent and was acting 
in such capacity in June, 1914, his duties as claim agent being to 
investigate accidents or alleged accidents that occurred on the rail 
way; that in connection with his employment he got the paper which 
is marked plaintiff's exhibit No. 1. 

Thereupon the witness was asked the following question: 

“Q. In pursuance with the information contained in this paper 
plaintiff’s exhibit No. 1 what did you do?” 


To which question counsel for the plaintiff objected because it 
was irrelevant and immaterial and that in this statement to which 
he refers Mrs. Smith does not give her address as being Clarendon; 
said objection was sustained, to which action of the Court in sustain¬ 
ing said objection counsel for the defendant excepted, which excep¬ 
tion was duly entered upon the minutes of the Court. 

Whereupon counsel for the defendant offered to prove that he 
immediately attempted to find Mrs. Smith. 

Thereupon the witness was asked the following question: 


54 


“Q. Mr. Fraser, did you have any other address given you 
or any other information as to how you could find this party 
who is the plaintiff in this suit, except what was in this report of 
the conductor, Plaintiff’s Exhibit No. 1?” 


To which question counsel for the plaintiff objected, which ob¬ 
jection was sustained, to which action of the Court in sustaining 
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said objection counsel for the defendant excepted, which exception 
was duly entered upon the minutes of the Court. 

Whereupon the following occurred: 

‘'Mr. Lambert: And my exception goes not only to the last ques¬ 
tion but Your Honor’s refusal of my offer to prove- 

‘‘The Court: Yes.” 

Thereupon the witness was asked the following question: 

“Q. Mr. Fraser, did the Washington & Old Dominion Railway 
ever receive any notice at any time with regard to this accident from 
either Mrs. Smith or her attorney between June 14 and the time 
of the filing of this suit in March, 1917?” 

To which question counsel for the plaintiff objected because the 
Washington & Old Dominion Railway knew of the accident on the 
day it occurred, June 22, 1914, as shown by the conductor’s report 
which shows the address the conductor gave of Mrs. Smith; which 
objection was sustained, to which action of the Court in sustaining 
said objection counsel for the defendant excepted, which exception 
was duly entered upon the minutes of the Court. 

55 Whereupon the following occurred: 

“Mr. Lambert: We will offer to prove by this witness that the 
Washington & Old Dominion Railway had no suggestion or intima¬ 
tion or notice of any kind from either Mrs. Smith or her son em¬ 
ployed by the company relative to this matter until the suit was 
served on them in March, 1917.” 

56 Thereupon the defendant further to maintain the issues 
on its part joined called as a witness Beverly Wade Norvell 

who testified that he is engaged in business with the Washington 
Railway & Electric Company; that he worked for the Washington & 
Old Dominion Railway Company from 1912 up to 1918 as con¬ 
ductor; that on the occasion of the accident occurring to the plaintiff 
in the case on June 22, 1914, he was on the trip going in to 36th 
street and they stopped next to the wall, and after the motorman had 
released his hand brake he put the hand brakes on in the rear after 
which he was leaning out of the window pulling down the trolley 
when he heard the hand brake released and afterwards saw that it 
struck Mrs. Smith; that by the time he could get there she was on 
the ground off of the car; that he asked her if she was hurt and she 
said not serious and so she walked on her way; that finally he got 
from her her name and address, the latter being given him as 
Clarendon, Virginia; that he made a report of that to the company. 

The witness further testified that before he started to pull down 
the trolley he fixed the brake by putting the dog in the ra-chet so as 
to hold the brake by kicking it in with his foot and putting it all 
the way in; that he fixed it; that the passengers were getting off 
while he was fixing the brake; that it was just a few seconds after 
he leaned out of the window, while he was pulling the trolley that 
his attention was called to the accident; that about five or six 
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110011168 ’ time elapsed after he set the brakes before he heard the 
accident; that the last he noticed of Mrs. Smith was when she 

57 went south, down towards the station, down the track toward 
M Street. Her son being with her; that after that he had 

nothing else to do with it and saw no more of her until the trial 
of the case. 

The witness further testified that his attention was attracted to 
her by the sound of the release of the brake. 

The witness further testified that to release the dog in the brake 
you kicked it with your foot getting it out of the hook which throws 
it out; that if a person in walking out struck the dog with the fool 
that would release it; that the ra-chet and dog was in plain view of 

anybody walking out of the car; that he did not kick the ra-chet 
loose. 

On cross-examination witness testified that he is a conductor al 
the present time with the Washington Railway & Electric Company; 
that he had known Harold Smith and knew the officers of the com¬ 
pany and employees around there; that he had not known Harold 
Smith’s mother before this accident; that he knew that he was 
walking away with his mother but did not know that he helped her 
to a bench; that only at the car door did he have anything to say to 
her. 

Witness further testified that a person leaving a car holding on to 
the little brass rail could get about two feet from the slot; that he 
did not see Mrs. Smith at all but was looking the other way and he 
did not see the accident happen; that he kicked the dog into the 
slot with his foot; that an experienced conductor kicks it and then 
sees that it stays in there; that he does not think that he 

58 examined it during that week; that he heard a noise from 
the releasing of the brake but did not hear a bump of the 

brake hitting somebody; that when he turned around Mrs. Smith 
was standing there with her hand on her side. 

The witness further testified that the length of the hand brake 
handle from the top of the upright part to the edge of the knob is 
about a foot and a half. 

Thereupon the witness was asked the following question: 

“Q. Now, then, in order to strike her she had to be about 18 
inches away from the vertical post where the slot was, wouldn’t she, 
here in this position (indicating)?” 

To which question counsel for the defendant objected because it 
was argumentative; but said objection was overruled, to which action 
of the Court in overruling said objection counsel for the defendant 
excepted, which exception was duly entered upon the minutes of the 
Court. Whereupon the witness testified as follows: 

“A. Yes, sir.” 

The witness further testified that when the hand brake is tightened 
up tight and there is much pressure against it it holds it better than 
if you just turn the hand brake. 
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On redirect examination the witness testified that he did not have 
the hand brake on in full force, but thinks he had it on a little over 
half way which should have held it perfectly. 

Thereupon the witness was asked the following question: 

“Q. Suppose a person coming out of that door should 
59 take hold of the knob of the brake, as it was set, and push 
it, would or would not that have any tendency to loosen it, 
to unloosen the brake from the dog?” 

To which question counsel for the plaintiff objected, said objec¬ 
tion was sustained, to which action of the Court in sustaining objec¬ 
tion counsel for the defendant excepted, which exception was duly 
entered upon the minutes of the Court. 

Thereupon the defendant to further maintain the issues on its 
part joined called as a witness l)r. James A. Gannon, who testified 
that he was a resident of the District of Columbia and practiced in 
the District of Columbia as a physician and surgeon, having served 
in the capacity and physician and surgeon for the Washington & 
Old Dominion Railway Company for about twelve years. 

The witness further testified that late in April, 1917 at the re¬ 
quest of the railroad company he called at the home of Mrs. Smith 
in Ballston to examine her but she was not present at first; that her 
daughter answered the door and after he announced the purpose of 
her visit the daughter went back and evidently told Mrs. Smith and 
she came back to him and said “Mother is doing a washing and does 
not like to see you.” 

To which conversation counsel for the plaintiff objected on the 
ground that it had been previously ruled out; said objection was sus¬ 
tained, to which action of the Court in sustaining said objection 
counsel for the defendant excepted, which exception was duly entered 
upon the minutes of the Court. 

GO The witness further testified that Mrs. Smith came out 

after about twenty minutes and handed him a paper on 
which was set forth her statement of injury and told him that she 
had been advised by her attorney not to talk and not to allow an 
examination; that about a month later the railroad again asked him 
to go out and examine Mrs. Smith, which he did, she allowing him 
to examine her chest and back, she removing her clothing and 
putting a kimono on; that he examined the bare chest; that he took 
most of an hour to make the examination in various ways to find 
out the condition of the lungs and of the chest wall; that he found 
that the place she indicated where the injury occurred was not 
swollen, there was no deformity, there was no tenderness, no loud 
voice sound, and no rales; that he tried very carefully to find, where 
she said the injury was, a disease of the lungs, but was unable to do 
so; that she was a frail little woman; that while her color was good 
she did not appear strong and he asked to be allowed to go over her 
and find something else that might be the matter and she told him 
that she had had many children in a short time and that she had to 
work very hard and needed the advice of a doctor then she knew 
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for some female troubles that she had, and she felt that this was 
pulling her down ; that she would not allow him to make any further 
examination; that the female trouble she had was displacement of 
the uterus and a discharge that she had and all this was due to the 
trequent having of children; that she refused any further examina¬ 
tion ; that there was no objective evidence of any injury in the 
hi region that she complained of as having been struck. 

The witness further testified that from the history of this 
case he would say that such an injury as that would not cause the 
trouble to the lungs unless there was a fracture of the ribs which, 
in his opinion, did not happen in this case; that had the blow been 
sufficient to cause a fracture and a sharp fragment had gone into the 
chest and into the lung the chances were that she would have a 
hemorrhage which, would manifest itself either immediately or 
within a few hours. 

Thereupon the witness was asked the following question: 

“Q* Doctor, if there is any sort of a suggestion or suspicion of a 
fracture in connection with a blow or injury to a rib, what is the 
method of ascertaining it?” 

To which question counsel for the plaintiff objected stating that 
if the country doctor had to get an X-Ray every time that he set a 
rib, there would not be any set in the country. 

“Now he is talking to the city doctor who has the facilities of the 
hopsitals and all that. The doctor has testified that he found a move¬ 
ment in the ribs and that he put strips of adhesive plaster on the ribs 
and he has tried to prove that the only method is to send a man to 
get an X-ray.” 

The Court sustained the objection, to which action of the Court 
in sustaining such objection, counsel of the defendant excepted which 
exception was duly entered upon the minutes of the Court. 

The witness further testified that it is proper to use a plaster in 
treating a fracture of a rib if there is not marked displacement of 
the fracture; that if there is marked displacement of the ribs, or frag¬ 
ments, you have a very serious business to deal with; that in his 
opinion, from the history of the injury and the traumatism there 
could not have been any penetration by any part of the rib to either 
pleura or the lungs. 

The witness further testified that the causes of blood com- 
62 ing from the mouth were: “taking the lungs, first, tubercu¬ 
losis would probably be the most frequent cause of hem¬ 
orrhage of the lungs. Then there would be tumors of the lungs, 
syphilis of the lungs, inflammations of the lungs caused by gasses 
such as were used in the war having frequently caused hemorrhage 
of the lungs, stab wounds, bullet wounds, penetrating wounds; then 
going up the larynx, the talking apparatus at the top of the lung 
tree, we have to consider tumors and inflammations of that order. 
Then, getting into the throat we may have an inflamed bleeding 
tonsil and we may have bleeding from the gums around the teeth 
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liver as it should and anv errosion of the stomach ftom inflamina 

ion and from m v wound or cut. and some have a hemorrhage from 

he mouth as a result of a compensated heart, a heart that is not 

joint; its work properlv and allowing the blood to pile u]> and of-times 
doing its hoik pio > pneumonia, coming back 

'/ ^differenf pneumonia*, the bronchial and the lobular 
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tion: 

u 0 Have you in any suit against the railroad company e\ei go^ 
on the stand and said anything that was beneficial to the plaintiff. 

Tn which question counsel for the defendant objected as im- 

which exception was duly entered upon the minutes of the Court. 
The witness: If I might answer that in full, I would be glad to. 

Whereupon the question was restated as follows: 

« Tll at answer ves or no, if you have ever said anything in favor ot 
the plaintiff in all of the twelve years that you have been testifying 

for this railroad?” 

Whereupon the witness answered as follows: 

ETtZi'g lo mo for' my invMigalion, I have mveaticatri them, 
j T hflvp written out a full report to the company, and vhere tl 
e^L a fair one the companv usually settles it out of court, for in 
alTthe eases that I have testified in, we believed that we were right 

W ^The"witness further testified that a person receiving a blow on the 

v, i r.r in thp h ick a severe blow, would not cause spitting of blood 

there waa a pono.m.ing „,eh a. 

h 'fhe tTnilorthor teatifierl that at the time ot her injur, the 
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plaintiff was approaching her change of life “Many women 

64 have very many, many nervous changes at this time, and 
some women break, particularly women who have had to 

work hard all their lives, and had eight or nine or ten children;” 
that the injury did not help her along; that he cannot relate this 
injury with a hemorrhage, cannot see the connection; that when he 
found that she was a frail little woman, and not strong, he would not 
say that her physical frailty was due to womb trouble but he was able 
to state that it was not due to lung trouble; that a person could be 
delicate and sick without having any lung trouble. 

On redirect examination the witness testified that “asthma is usu¬ 
ally due to hereditary predisposition; certain persons have asthma 
because their grand parents had asthma, just like certain persons 
have epilepsy because their predecessors had that disease. Asthma 
is always a condition that occurs in persons who have what is called 
susceptible lung structure. The causes are very very many. Now, 
one person will have asthma if he goes near a horse; another person 
will have asthma if he drinks milk; another person will have asthma 
if he smells a number of plants; another person will have asthma 
if his heart is not working properly; another person will have asthma 
if he has indigestion, and so on, and you could go on and name many, 
many causes for asthma,” 

The witness further testified that from the history of this case 
and this injury that that would have nothing to do with the plaintiff 
being afflicted with asthma. 

Tlie witness further testified that heavy lifting causes the spitting 
of blood, or hemorrhage, by straining the heart, and if the 

65 heart weakens it would overload the veins of the lungs and 
in that way would cause a congestion and bleedingf 

The witness further testified that in female trouble sometimes the 
menstrual period does not appear at the menstrual period, and in 
some cases instead of that the woman will bleed at her nose, or the 
lungs or some other part of the body. 

On cross examination the witness testified that the plaintiff never 
said a word to him about her menstruation or of having any trouble 
of that sort; that he found no evidence of tuberculosis, although 
frequently there is tuberculosis without evidence and this might 
have been one of those arrested cases; that he believes tuberculosis 
and asthma can occur together; that for diseases of the lungs to 
cause asthma you would have to have a susceptible nerve supplied 
to your lungs to have asthma, but there is no reason why any tubercu¬ 
losis or any of the diseases enumerated would be the cause of asthma. 

Thereupon the defendant to further maintain the issues on its 
part joined, called as a witness Walter E. King, who testified as fol¬ 
lows: That he was engineer of ways and structures for the Washing¬ 
ton & Old Dominion Railway and had been employed in that 
capacity about two years; that the brake handle was approximately 
18 inches out beyond the ear; that the dog is about six inches long 
and through the center of it there is a bolt or pin; that the effect of 
the dog fitting into place is to hold the ratchet; that assuming the 
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distance between the center of the ratchet on which the 
(>t) brake handle is, to be eighteen inches from the south end 
of the car he would fix the distance between the center of 
the ratchet and the entrance into that car from the platform as 
about 28 inches, being the width of the space a person leaving the 
car would walk through after they left the door and turned to the 
right; that when the dog was in position it would reduce this dis¬ 
tance about seven inches; that so far as he knows there is no rail 
along the side of the car from the door to the spot leading off of the 
car, no hand rail of any kind. 

Thereupon the defendant to further maintain the issues on his 
part joined called as a witness Benjamin A. Chaney who testified 
that he has been employed by the Washington A Old Dominion 
Bail way Company for twelve years, being employed as a conductor 
about four years, and eight years as station master; that he was 
working as station master in June, 1914, but prior to that time had 
been a conductor; that he was familiar with the car in which this 
accident occurred; that when the brake was wound up moderately 
tight and the dog put in, in that position it would hold. 

On cross examination the witness testified that you could not very 
well put the dog in half way; that dirt could have gotten into the 
ratchet. 

On redirect examination witness testified that he never saw any 
dirt in it; that if the dog were not put in sufficient to hold it would 
slip right out and unwind immediately. 

Thereupon the defendant to further maintain the issues on its 
part joined called as a witness George G. Bostwick who testified 
that he was employed as a motorman on the Washington & 
07 Old Dominion Railroad; that he was with them in 1914; 

that he was familiar with the car upon which accident oc¬ 
curred, Bridge car No. 9; that if the brake is tight and the dog put 
in it would hold. 

On cross examination the witness testified that the method of put¬ 
ting the dog in was to kick it in with the foot; that if you did not 
kick it clean in it may or may not hold. 

On redirect examination the witness testified that the speed with 
which it would unwind would depend upon how tight it was wound - 
up; that if it was wound up tight it would unwind right quick. 

Thereupon the defendant to further maintain the issues on its 
part joined called as a witness Dr. Richard N. Sutton who testified 
that he is a practicing physician and has been since 1910 and has 
practiced in Clarendon, Virginia since 1911 and attended the plain¬ 
tiff in this case either in May, 1910, or early in 1917; that ho at¬ 
tended her family from May, 1910 until about February, 1918, and 
during that time he attended Mrs. Smith herself for one spell of 
sickness which he thinks was in November, 1917; that it was an 
attack of grippe of some nature: that she had a fever and severe 
bronchitis cough; that he does not recall having treated her previous 
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to that in 1917; that she did not have a hemorrhage; that she did 
raise blood, a great deal of mueal pleural discharge, a heavy sub¬ 
stance, such as they raise during bronchitis; that he thinks it cleared 
up when the bronchitis disappeared. 

Thereupon the witness was asked the following question: 

08 “Q. When you attended her did she give any history of 

the condition in which she claimed to be in, how she felt or 
what she was suffering from?” 

To which question counsel for the plaintiff objected, which ob¬ 
jection was sustained, to which action of the Court in sustaining 
said objection counsel for the defendant excepted, which exception 
was duly entered upon the minutes of the Court. 

“Mr. Lambert: I will note an exception, and I will prove by this 
witness that at no time during the course of his treatment did she 
suggest or give- 

^ “Mr. Mackey: It is customary to make an offer at the bench. 
Even if this is a woman, she is entitled to proper treatment. 

“The Court: I think the jury understands what Mr. Lambert 
wants to prove. 

“Mr. Lambert: Your Honor will allow me an exception? 

“The Court: Yes.” 

69 The witness further testified that during the time he 

treated her, which might have been drawn out over a period 
of two months or six months the plaintiff was living at Ballston; 
that he had a conversation with Mr. Mackey on the subject for about 
two minutes some four weeks ago when he was advised about this 
suit. 

Thereupon the witness was asked the following question: 

“Q. Was that or not the first knowledge you ever had of this suit 
or this accident?” 

To which question counsel for the plaintiff objected because the 
same thing had been ruled out by the Court; said objection was sus¬ 
tained, to which action of the Court in sustaining said objection 
counsel for the defendant excepted, which exception was duly en¬ 
tered upon the minutes of the Court. 

Whereupon counsel for the defendant made the following offer 
of proof: 

“Mr. Lambert: I offer to prove by this witness that Mr. Mackey ap¬ 
proached him and told him for the first time about having the suit 
of Mrs. Smith against the Washington & Old Dominion Railway 
and that this was the first knowledge that he had that there was such 
an accident and that there had been a claim of any accident or in¬ 
juries to her.” 
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Thereupon the witness was asked the following question: 

‘Q. Now, l will ask you, doctor, whether or not Mr. Mackey on 
that occasion did not ask you whether you could attribute anything 
in regard to Mrs. Smith's condition as the result of this accident of 
which you were speaking?'’ 

70 To which question counsel for the plaintiff objected, which 
objection was sustained, to which action of the Court in sus¬ 
taining said objection counsel for the defendant excepted, which ex¬ 
ception was duiy entered upon the minutes of the Court. 

The witness further testified that in the conversation he had with 
Mr. Mackey, Mr. Mackey explained the reason for talking with him 
was merely because there was a suit on hand. ‘Tie did not say he 
would use or would not use me; he said there was this suit and he 
told me there was this suit on hand and said ‘the reason I talk to 
you about it is to see whether 1 will use you in the case or not.” 

Thereupon the following question was asked: 

‘*Mr. Lambert: In, view of the answer to this question, may it 
please the Court, and the introduction of this evidence without ob¬ 
jection, 1 now repropound the question as to whether or not the 
suit that Mr. Mackey was talking about, being this suit, whether 
that was the first occasion he had ever heard of it,” 

To which question counsel for the plaintiff objected because 
whether he knew or not would not make any difference, which ol> 
jection was sustained to which action of the Court in sustaining said 
objection counsel for the defendant excepted, which exception was 
duly entered upon the minutes of the Court. 

The witness further testified that he was brought over under 
subpoena served yesterday evening by the United States marshal/; 
that he was requested to come voluntarily and he declined; 

71 that Mr. Mackey never called on him to testify in this case. 

On cross examination the witness testified: 

“A. The best of mv memory is that Captain Mackey asked me 
what was her condition when t attended her, and that I told him 
she had a severe bronchitis; and that he also said that he had her 
sputum examined for tubercular bacilli and found a negati\e test, 
and asked if I had ever found any tubercular bacilli in her sputum, 
and I said no, I did not have it examined for that, and that was the 
whole conversation.” 

That the conversation was in a gasoline station when the witness 
was getting into his car. 

This in the substance of all the evidence offered on behalf of the 
defendant, 

7 *> Thereupon the plaintiff to further maintain the issues on 

her part joined called as a witness Mrs. Bertha Bishop who 
testified that as Mrs. Smith came out of the car she was behind her 
with her baby in her arms. 
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Thereupon the plaintiff to further maintain the issues on her part- 
joined called as a witness Mrs. Glenn Talbott who testified that 
she was-at the house when Dr. Gannon called to examine her mother 
the first time. 

This is the substance of all the testimony offered in the ca*e. 

Thereupon the plaintiff requested the Court to grant the follow¬ 
ing instruction, which instruction was granted by the Court, to 
which action of the Court in granting said instruction counsel for 
the defendant noted an exception, which exception was thereupon 
noted upon the minutes of the Court. 

“Instruction No. 2 for Plaintiff. 

The Court instructs the jury that if they find for the plaintiff 
they may take into consideration any bodily injury and disability 
sustained by her; the permanent or temporary character thereof; 
the physical pain and mental anguish of the plaintiff caused by the 
bodily injury complained of; the effect of the injuries complained 
of on the general health of the plaintiff and the degree and probable 
duration of the plaintiff’s injury and assess the plaintiff’s damages 
at such sum as they think just and proper under the evidence in the 
case not exceeding the amount claimed by the plaintiff in her decla¬ 
ration.” 

73 “Instruction No. 3 for Plaintiff. 

“The Court instructs the jury that there is no evidence in this 
case which shows or tends to show that the plaintiff or any other 
passenger struck the dog or clutch that let loose the brake and caused 
it to strike the plaintiff.” 

Thereupon counsel for the defendant requested the Court to grant 
the following instruction, which instruction, however, was rejected 
by the Court, to which action of the Court in refusing to grant said 
instruction counsel for the defendant excepted, which exception was 
duly entered upon the minutes of the Court. 

“Defendant's Prayer No. 1. 

The jury are instructed as matter of law that on the evidence and 
pleadings in this case, their verdict should be for the defendant. 
(Refused.)” 

Thereupon counsel for the plaintiff addressed the jury, and during 
his argument to the jury stated as follows: 

“She (meaning the plaintiff) sent for a physician, and that 
phy sician is not a man who lives in a closet, like Dr. Tewksberrv and 
who speculates on speculations, and probably peculate on pecula¬ 
tions, but who does not know a thing about this woman and never 
saw her,” etc. 
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And further during said argument counsel for the plaintifl 
stated as follows: 

“And then I)r. Gannon took the stand, a professional railroad 
witness that they have had for twelve years, old, experienced, ae- 
eomplished and hardened. He hastened to state that he was Mi’. 

Lambert’s brother-in-law. That was brought out in the ex- 
74 amination by Mr. Lambert, and Mr. Lambert must pardon 

me for criticizing his relative, because I have a great respect 
for Mr. Lambert and Mr. Lambert’s character, and he must know 
that 1 mean nothing against him in criticizing his beloved brother- 
in-law. that his beloved brother-in-law has been drawing a salary and 
compensation from this railroad for twelve years; and he got on the 
stand and had the brazen impudence of a carted street walker to tell 
this jury that he was unbiased and had no prejudice, and yet the 
jury saw him sit behind his beloved brother-in-law and suggest e\er\ 
question that was asked of Dr. Swain, and yet he told you he was 
unbiased. He is a professional railroad witness, and some day sci~ 
cnee is going to discover a bacteria that will lx)re into the moral 
character of a professional railroad surgeon and let some of the 
sophistry leak out; and that is what is needed in this case.” 

Thereafter in the final argument of counsel on behalf of the 
plaintiff the following occurred: 

“Mr. Mackey: May it please the court, and gentlemen of the jury, 
1 think I have about six minutes to reply to Mr. Lambert-. I want 
to sav this, that this ladv stands before you with the same stamp ot 
character, of honesty and truthfulness as your own mother, vour 
own wife or daughter or sister would stand before this jury, and sne 
is going to get from vou the same consideration and perhaps a little 
more thought, when vou think what she went through with in 
waiting these five slow, dreary, dragging years to get her case tried 
under the laws of her country, these years in which her husband 

had died- n , 

“Mr. Lambert: I object now, may it please tne L-ourt. 

There is nothing in the evidence with relation to him. 

“Mr Mackev: It was testified to without objection. 

“Mr Lambert: I further object to the argument as to the time 
which this ease has been up for trial, to putting onus on the defend¬ 
ants because the ease was continued on account of Mr. Mackey s sug¬ 
gestion that the son was in Europe fighting, and that he could not 
bring him here as a witness, and now he is trying to use that to lay 
something to poison the jurors’ minds, that we have caused delay. 

“Mr. Mackey: I am not trying to poison the jurors minds. 

“Mri Lambert: I am asking for a ruling of the Court. 

“The Court: The delav in the case must not be referred to. 

“Mr. Mackey : Of course not, gentlemen ; but the delay in this case 

is relevant to this extent that during that period- 

“Mr Lambert: I object, mav it please the Court. He says it must 
not be referred to but that it must he referred to in that connection. 
I submit that is contrary to your Honor’s ruling. 

“Mr. Mackey: Nothing I can sav is going to please Mr. Lambert. 
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“The Court: The delay in the case has nothing to do with the 
case, and nothing may be stated to the jury about it. 

“Mr. Mackey: But during that delay, that space of 
7(3 time- 

“Mr. Lambert: I object. 

“Mr. Mackey: I object to Mr. Lambert interrupting me. 

“The Court: I have ruled that the delay in the case has nothing 
to do with the case and is not for the jury to consider. If you want 
to refer to the fact that she claimed she had suffered, that the suffer¬ 
ing began in 1914, according to your contention- 

“Mr. Mackey: I am not going to say that this delay has anything 
to do with the case, but I am going to say that during this delay she 
did not get medical treatment because her husband had died- 

“Mr. Lambert : I object to that. 

“Mr. Mackey (continuing): —and her son had died- 

“The Court : The objection is sustained, and the jury will disre¬ 
gard that. 

“Mr. Mackey: Then I except, if your Honor please, to the Court’s 
ruling. 

“The Court: All right. 

“Mr. Lambert: In view of the conduct and the remark just made 
in deliberate violation of the ruling of the Court, and the attempt to 
play upon the jury by the remark about the husband and the man¬ 
ner in which this case has been carried by counsel, as exemplified- 

“Mr. Mackey: I object to any speech in the record. 

“Mr. Lambert (continuing): —As exemplified by this last re¬ 
mark, I move that a juror be withdrawn and the case dismissed. 

You cannot wipe out the prejudice of a remark like that 
77 about the husband. 

“The Court: The remarks about the son being in the 
trenches are highly improper, and likewise the remarks about the 
inability to get medical treatment. Those are not in the case. 

“Mr. Mackey: She did not have the means because he was 
dead- 

“The Court: That makes no difference at all. I will not with¬ 
draw a juror, but I warn you that I will if you make the remarks 
over again. 

“Mr. Mackey: I note an exception. I want to put this in the rec¬ 
ord, that because of the death of the husband and the death of the 
son in the army and the absence of the son in France, she did not 
have the means to procure proper medical treatment during that 
period which is shown by the evidence was not covered by medical 
attendance.” 

“Mr. Lambert : I except to such remarks in the presence of the 

jury. 

“The Court : Gentlemen of the jury, I charge you that you should 
disregard the remarks that Mr. Mackey has made today and that you 
should give no weight or consideration to them because they have 
no place in the case at all. 


7—3781a 
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“Mr. Lambert : If your Honor please, I would like to note an ex¬ 
ception to the court’s refusal to withdraw a juror.” 

“The Court: All right.” 

78 Thereupon the Court charged the jury as follows: 

“The Court: Gentlemen of the Jury, the declaration alleges, and 
it has been proved, that the plaintiff was a passenger on one of the 
cars of the defendant. The declaration charges that “owing to the 
relation of passengers and carrier it became and was the duty of the 
defendant and its agents, servants and employees, operating such car 
to use due and proper care in the proper operation of such car so as 
not to injure the plaintiff.” 

“It was the duty and I instruct you aside from the request, that 
it was the duty of the railroad company to use the utmost care and 
diligence for the safety of passenger- and the plaintiff was a passenger, 
and the defendant is liable for injury to a passenger, to the plaintiff, 
if any, occasioned by the slightest neglect against which human pru¬ 
dence and foresight might have guarded if the passenger himself had 
not been guilty of any negligence contributing to the injury, and 
the burden of proof is upon the plaintiff to satisfy you by a fair pre¬ 
ponderance of evidence that the defendant in this case fell short of 
that high degree of duty which it owed here as I have stated, in order 
that she may recover at your hands a verdict in this action. 

“The plaintiff alleges that the defendant, not regarding its duty, 
but wholly disregarding the same, did not use due and proper care 
in the management and operation of the said car so as not to injure 
the plaintiff, but on the contrary the said defendant by its agents, 
servants and employees, so carelessly and negligently managed, op¬ 
erated and controlled the said car and its brakes, trolleys and 

79 equipment, that while the plaintiff', without any negligence 
on her part was upon the platform of said car after said car 

had stopped and was about to alight from the same to the ground, 
the conductor, agent and servant of said defendant, carelessly and 
negligently caused and permitted the brake of said car to become 
unwound and to fly back. 

“You will see from the declaration that after charging the duty 
and after alleging the negligent management, it specifically says that 
the conductor, agent and servant of the defendant carelessly and 
negligently caused and permitted the brake on said car to become 
unwound and fly back. Having that allegation and declaration in 
mind, I will ask you to listen to the second request in charge which 
has been submitted on behalf of the defendant, and which I charge 
you as follows: 

“The jury are instructed as matter of law that before the plaintiff 
may recover herein, it is mcumbent upon her to establish by a pre¬ 
ponderance of the evidence that the conductor, agent and servant of 
the defendant carelessly and negligently caused and permitted the 
brake on the car in question to become unwound and fly back 
thereby causing the handle of said brake to strike the plaintiff, and 
should the proof in the case fail to establish negligence as herein 
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stated or should the proof leave the minds of the jury in a state of 
balance, or should the jury find that such negligence was not com¬ 
mitted by the defendant, then their verdict should be for the defend¬ 
ant. 

“The defendant has further requested me to charge, and I do 
charge, that there can be no recovery by the plaintiff in this case 
should they find from the evidence the brake handle un- 

80 wound and flew back and struck the plaintiff by reason of 
any defect in the ratchet at the base of the brake or the frog, 

dog, lug, that is inserted in the said ratchet when the brake is ap¬ 
plied, and if they find from the evidence that the accident to the 
plaintiff was caused solely by reason of any such defect, and not by 
reason of any negligence of the conductor, agent or servant of the 
defendant in causing or permitting the said brake to become un¬ 
wound and to fly back, then their verdict should be for the defendant. 

“At the plaintiff’s request 1 charge you that there is no evidence 
in this case which shows or tends to show that the plaintiff or any 
other passenger struck the dog or clutch that let loose the brake and 
caused it to strike the plaintiff; and as I say a word about the evidence 
I will also say there is no evidence in the case that the conductor 
after—if you find he did set the brake—struck the clutch or dog at 
the bottom which fit into the ratchet. 

Now, in my mind, although you may find differently about it, I 
will say that to my mind, and I think i should charge you, there is 
no evidence in the case in regard to negligence, except this: It is 
testified that if the dog was kicked far enough into the ratchet, it 
would hold. It was also testified that if the dog were not kicked 
sufficiently far into the ratchet, the ratchet would not hold. If you 
are satisfied from the evidence in the case that the dog disengaged 
itself from the ratchet and the handle of the brake flew around and 
hit the plaintiff in the back, injuring her, you are warranted in find¬ 
ing from the evidence in the case that it was not kicked in 

81 far enough to hold the brake. You are warranted but not 
obliged, but it is for you to say whether it was kicked in far 

enough, and if it was not, the fact that it was not was the cause, 
if you find the cause of the brake handle flying around and hitting 
(plaintiff) 

the defendant in the back. 

“I instruct you at the request of the plaintiff, that if you find for 
the plaintiff you may take into consideration any bodily injury and 
disability sustained by her; the permanent or temporary character 
thereof; the physical pain and mental anguish of the plaintiff caused 
by the bodily injury complained of; the effect of the injuries com¬ 
plained of or the general health of the plaintiff and the degree and 
probable duration of the plaintiff’s injury and assess the plaintiff’s 
damages at such a sum as you think just and proper under the evi¬ 
dence in the cause not exceeding the amount claimed by the plaintiff 
in her declaration. In that connection 1 charge you as a matter 
of law that there can be no recovery by the plaintiff in this case for 
any physical ailment or suffering that she has undergone which was 
not the result of the negligence of the defendant; and even should 
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you find the defendant was negligent in ^ ^h^olain'tiff 

to exclude from vour verdict all damages claimed by the p ainUtt 
which the jury do not find justified by a preponderance of the evi¬ 
dence • and in this connection, you are further instructed that the 
burden of proof is upon the plaintiff to establish her claim for da 

by «A“fSr 7 m»k. Md ****»« 

09 *>minsel addressed to the Court and to each other during the 
course of the trial are not evidence, and in deliberating upon 
vour verdict vou should not permit yourselves to be influenced by 
«ucl remarks' and statements, as it is your duty to confine yom de¬ 
liberations to evidence adduced by the respective parties and return 

1 ''You'anfinstructed that in considering your verdict and in con¬ 
sidering the weight you shall give to the testimony of any witness 
whether for the plaintiff or for the defendant, that you should have 
in mind the possible or actual interest if any witness has in the case 
•md vou should weigh the testimony with reference to that P 0 SS 1 W|® 
injury so that that you may, as you would in ordinary affmrs gi 
such weight to the testimony as you think it is entitled to, con^iaei ^ 
the fact that the witness may have some interest in the outcome 

111 “You are instructed as a matter of law that the fact that, the 

defendant in this case is a public corporation shouldT 1 ^'^n 
vou for or against the defendant in weighing the testimony gi\en 
herein and arriving at your verdict. In other words the rights of 
ilic defendant herein are in no wise different from those of an in 
dividual defendant and you should be violating your oaths as officers 
of tMs court and jorors' in this case if you should permit the fact 
that the defendant is a public sen-ice corporation to influence you 
iu vour consideration of this case for or against the defendant. 

“You may take the declaration with you, gentlemen. 

“Mr. Yeatman: Your Honor, there is just one exception 
83 we wish to note, and that is to so much of your Mono™ 
charge as commences with the statement “there is no evidence 
in this case 5 in regard to the negligence except this, It is testified 
that if the dog were kicked far enough into the ratchet it won < 
old It was also testified that if the dog were not kicked far enough 
into the ratchet it would not hold. If you are satisfied from the evi¬ 
dence in the case that the dog disengaged itself from the ratchet ‘ l ‘*‘ 
the handle of the brake flew around and lnt the plaintiff in the bac , 
injuring her, vou are warranted in finding from the evidence in the 
case that it was not kicked in far enough to hold the brake. 

“The Court: All right.” 

The foregoing exceptions were each duly noted and allowed by the 
Court at the trial hereof and before the jury retired to consider of 
their verdict and because the matters and things herein set forth con¬ 
stitute the substance of all of the testimony and proceedings in this 
case proper to be considered in connection with the exceptions r - 
served as aforesaid, the defendant, desiring to have the same made 
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a part of the record herein, in order that this case may be reviewed 
[ on appeal, accordingly asks the Court to sign and seal this, its bill 
of exceptions, and make the same a part of the record for the pur¬ 
pose aforesaid, which is accordingly done now for them this 9th day 
of January 1922. 

By the Court: 

WALTER I. McCOY, 

Chief Justice. 

84 [Endorsed:] Law. No. 60,126. Smith vs. Washington 

and Old Dominion Railway Company. Bill of exceptions. 
July 21/21, submitted. 
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